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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


October Term, 1939 
Special Calendar 
No. 7544 


IN RE 


FAIRFAX STUART. 


Appellant. 


BRIEF ON BEHALF OF APPELLEE 

STATEMENT OF THE CASE 

Such additional facts as are necessary for a complete under¬ 
standing of this case are set forth under Point II of this brief. 


SUMMARY OF ARGUMENT 


I. The Juvenile Court Act, when properly construed, author¬ 
izes the Juvenile Court to remove a child from the custody of 
its parents when either the child’s welfare or the safety and pro¬ 
tection of the public require such removal. 

II. There was sufficient evidence before the court below to 
justify it in finding that appellant was without adequate parental 
support or care. 
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ARGUMENT 


I 

The Juvenile Court Act, when properly construed, authorizes 
the Juvenile Court to remove a child from the custody of its 
parents when either the child’s welfare or the safety and protec¬ 
tion of the public require such removal. 

The first question presented by this appeal is one of primary 
importance going to the jurisdiction of the Juvenile Court 
to provide properly for the welfare of children in the District 
of Columbia. Counsel for appellant contend that the Ju¬ 
venile Court is without jurisdiction under the Juvenile Court 
Act of June 1. 193S. (52 Stat. 596. D. C. Code of 1929, Supp. 
IV, Title IS. sections 251a-293), to remove a child from the 
custody of his parents, unless the same be necessary both for 
the welfare of the child and the safety and protection of the 
public. In support of their contention counsel for appellant 
rely upon the proviso found in section 14 of the Act (D. C. 
Code of 1929. Supp. IV. Title 18. Sec. 264). The portion of 
said section 14 material to this case reads as follows: 

“Sec. 14. HEARING; JUDGMENT.—* * * 

“If the court shall find that the child comes within 
the provisions of this Act, it may by order duly en¬ 
tered proceed as follows: 

“(1) Place the child on probation or under super¬ 
vision in his own home or in the custody of a relative 
or other fit person, upon such terms as the court 
shall determine. 

“(2) Commit the child to the Board of Public Wel¬ 
fare; or to the National Training School for Girls or 
the National Training School for Boys if in need of 
such care as is given in such schools; or to a qualified 
suitable private institution or agency willing and able 
to assume the education, care, and maintenance of 
such child without expense to the public. 

“(3) Make such further disposition of the child as 



3 


may be provided by law and as the court may deem 
to be best for the best interests of the child: Pro¬ 
vided, That nothing herein shall be construed as au¬ 
thorizing the removal of the child from the custody 
of his parents unless his welfare and the safety and 
protection of the pubic cannot be adequately safe¬ 
guarded without such removal. 

* * * * * * » 


Counsel for appellant contend that a child can be removed 
from the custody of its parents only if “his welfare and the 
safety and protection of the public cannot be adequately safe¬ 
guarded without such removal.” They emphasize the use 
of the conjunction “and” in this proviso and contend that, 
no matter how inadequate the parental support or care may 
be, the court is powerless to remove such child from the cus¬ 
tody of his parents, unless the court also finds that the re¬ 
moval is necessary for the safety and protection of the public. 
Counsel for appellant contend, and we concede, that there is 
no evidence in this record to justify a finding that the safety 
and protection of the public require the entry of the order ap¬ 
pealed from in this case. 

But we submit that the Juvenile Court Act, when properly 
construed, authorizes the court to remove a child from the 
custody of his parents either when his welfare requires such 
removal, or when the safety and protection of the public 
demands it. The purpose of the Act is set forth in section 1. 
(D. C. Code of 1929, Supp. IV, Title 18, section 251a) as fol ¬ 
lows: 


“PURPOSE AND BASIC PRINCIPLE.—The 
purpose of this Act is to secure for each child under 
its jurisdiction such care and guidance, preferably in 
his own home, as will serve the child’s welfare and the 
best interests of the State; to conserve and strengthen 
the child’s family ties whenever possible, removing 
him from the custody of his parents only when his 
welfare or the safety and protection of the public 



4 


cannot be adequately safeguarded without such re¬ 
moval ; and, when such child is removed from his own 
family, to secure for him custody, care, and discipline 
as nearly as possible equivalent to that which should 
have been given by his parents.” 

It will be noticed that, in this statement of purpose, the pro¬ 
visions relating to the removal of the child from the custody 
of his parents are stated in the disjunctive. That this state¬ 
ment expressed the true intent of Congress is apparent from 
a reading of subsection (a) of section 5 (D. C. Code of 1929, 
Supp. IV, Title 18. sec. 255) of the Act. This subsection reads 
as follows: 


-Sec. 5. APPLICATION OF ACT AND DEFINI¬ 
TIONS.— 

‘‘(a) This Act shall apply to any person under the 
age of eighteen years— 

“(1) Who has violated any law; or who has 
violated any ordinance or regulation of the Dis¬ 
trict of Columbia; or 

“(2) Who is habitually beyond the control of 
his parent, custodian, or guardian; or 

“(3) Who is habitually truant from school or 
home; or 

“(4) Who habitually so deports himself as to 
injure or endanger himself or the morals or safety 
of himself or others; or 

“(5) Who is abandoned by his parent, guard¬ 
ian, or custodian; or 

“(6) Who is homeless or without adequate 
parental support or care, or whose parent, guard¬ 
ian. or custodian neglects or refuses to provide 
support and care necessary for his health or wel¬ 
fare; or 

“(7) Whose parent, guardian, or custodian 
neglects or refuses to provide or avail himself 
of the special care made necessary by his mental 
condition; or 

“(8) Who associates with vagrants, vicious, or 
immoral persons; or 
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“(9) Who engages in an occupation or is in a 
situation dangerous to life or limb or injurious 
to the health or morals of himself or others: or” 

If a child “is habitually beyond the control of his parent,” 
or “habitually so deports himself as to endanger himself or 
the morals or safety of himself,” it is obvious that cases will 
arise where the child’s own good demands that he be removed 
from the custody of his parents, though such action would 
not be necessary for the safety and protection of the public. 
But, under appellant’s construction of the statute, the Juvenile 
Court, in such cases, would be powerless to act. When a 
parent “neglects or refuses to provide or avail himself of the 
special care made necessary by his (child’s) mental condition.” 
the only effective action the court could take would be to re¬ 
move the child from the custody of the parent, irrespective 
of whether such action was necessary for the safety and pro¬ 
tection of the public. The question here involved becomes 
most important in considering the clause of section 6 which 
makes the Act applicable to any child who is “without ade¬ 
quate parental support or care, or whose parent, guardian, 
or custodian neglects or refuses to provide support and care 
necessary for his health or welfare.” This is the clause of 
the Act under which the instant proceeding was initiated. Let 
us assume, for example, that a child of tender years is so 
neglected by its parents that, through lack of nourishment 
and medical attention, the child will die,—in such a case it 
is obvious that the child must be removed from the custody 
of such parents, and yet it would be impossible for the court 
to find, as counsel for appellant contend it must, that the 
removal was necessary for “the safety and protection of the 
public.” That Congress intended that a child might be re¬ 
moved from the custody of his parents solely on the ground 
that his own welfare required such removal is plain from a 
reading of the last paragraph of section 8 (D. C. Code of 1929, 
Supp. IV, Title 18, sec. 258) of the Act, which is as follows: 
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“If it appears that the child is in such condition 
or surroundings that his welfare requires that his 
custody be immediately assumed by the court, the 
i judge may cause to be endorsed upon the summons 
an order that the officer serving the same shall at 
once take the child into custody.” 

i It will be noted that this provision makes no reference to 
the safety and protection of the public. 

There is nothing unusual in construing the w’ord “and”, when 
used in a statute, as meaning “or”. 

! In the case of United States v. Fisk, 3 Wall. 445, the court 
said: 


“In the construction of statutes, it is the duty of 
the court to ascertain the clear intention of the legis¬ 
lature. In order to do this, courts are often com¬ 
pelled to construe ‘or’ as meaning ‘and,’ and again 
‘and’ as meaning ‘or.’ ” 

And in the case of Long v. Palmer, Smith & Co., 16 Pet. 65. 
the court said: 

“ * * * In the enacting clause he is made liable if 
the escape is wdth his consent, or through his negli¬ 
gence. And in the proviso he is made liable if he will¬ 
fully and negligently suffer the escape. The word 
‘or’ must obviously be here substituted for ‘and.’ ” 

So here, when we construe the Act in the light of the dec¬ 
laration of purpose set forth in section 1 and the provisions 
of sections 5 and 8. it is obvious that the word “and”, when 
used in the proviso to section 14, was intended to be “or”. 

II 

There was sufficient evidence before the court below to justify 
it i in finding that appellant was without adequate parental sup¬ 
port or care. 

A reading of all of the testimony is necessary to obtain a 


true picture of the conditions under which appellant lived. 
However, it might be well here to point out some of the testi¬ 
mony. 

Miss Louise McDonnell was called as a witness for the ap¬ 
pellee. Miss McDonnell stated that she w*as the Supervisor 
of the Adult Probation Department; that the Government 
had instituted an action against Doctor Daniel D. V. Stuart 
in the Juvenile Court to require him to support appellant, 
and. after a hearing, the court had ordered Doctor Stuart to 
pay S150 per month for the support of appellant, but had 
conditioned the payment of the same upon some suitable ar¬ 
rangement being worked out whereby Doctor Stuart might 
have an opportunity to interview appellant from time to time, 
and that, in an effort to work out these interviews, she had 
had several conversations with Mrs. Stuart and the appellant 
in the presence of Mrs. Stuart. The witness saw Mrs. Stuart 
toward the end of March to discuss arrangements for carrying 
out the order. The mother refused to consider any arrange¬ 
ments whereby the child might be put in contact with the 
father or to make arrangements for the probation officer to in¬ 
terview appellant. Nothing further was heard from the 
mother until April 27th, when she came to the office saying she 
was in desperate need of money, and that, during the last 
two years, she had been living on money given to her by 
different individuals, but that it was not possible to continue 
living in this way. She stated that the appellant had been out 
of school since June. 1938, (the date of the trial being May 12, 
1939); that the mother and child had lived a furtive type of 
existence, moving from place to place, and not always being 
able to pay the rent, and attempting to dodge bill collectors. 
During this interview Mrs. Stuart refused definitely to con¬ 
sider any arrangements through w’hich Doctor Stuart could 
see the child. Mrs. Stuart stated that she had struggled to 
protect the child from the father during the child’s entire life¬ 
time and that, as much as she loved the child, she w r ould rather 
see her dead than in contact wffth her father. The reasons 





8 


which the mother gave as the basis for her feeling that con¬ 
tact with the father is inimical to the child’s welfare were 
that the father had frightened the child into hysterics on cer¬ 
tain occasions w’hen she w*as an infant because of manifes¬ 
tations of interest of a sexual nature. The purported actions 
on the father’s part occurred when the child w’as less than 
a year old. The mother, according to her statement, w'as not 
actually present, but said she knew from the child’s screams 
what had happened and that the child corroborated this some 
months later when she learned to talk. The mother also 
stated that the father had attempted to perform certain ex¬ 
periments of a hypnotic influence over the child by the means 
of thought transference, and that, if he and the child w’ere 
brought into close physical proximity, this hypnotic influence 
w'hich he exercises would become more potent and endanger 
the child. The witness further testified that the mother 
finally agreed to permit an officer of the court to see the child 
in her presence, and an interview' w’ith appellant was had. 
Appellant stated in this interview that she hated her father, 
never wished to see him again, but admitted that she had 
no personal recollection of her father or of his actions towards 
her. She stated that her father was a wealthy man and could 
easily have supported her and her mother in a way they were 
entitled to be supported, that she felt she could not go on as 
they had been living, she could not go to school, she had no 
decent clothes and no home, and that she and her mother 
had to be constantly on the move to dodge bill collectors. She 
further stated that every time the door bell rang or the post¬ 
man came she shuddered and felt like getting into a closet be¬ 
cause it would be another bill which they could not pay. Ap¬ 
pellant then asked what she would receive financially if she 
did consent to see her father, and. when it was explained to 
her that the order was for $150 per month, she said that this 
was not sufficient; that it was not worth going through the 
unpleasant experience of seeing her father for this amount, 
and that she and her mother could not live on S150 a month. 
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Appellant said she would consent to see her father if he would 
agree to give her mother a lump sum sufficient to cover their 
outstanding obligations, which amounted to somewhere be¬ 
tween seven and ten thousand dollars, which was just living 
expenses for a couple of years. Appellant further stated that 
her father had power to influence and to hypnotize people 
and that he had used this influence on her as she was growing 
up; that she knew these things were true, but that she could 
not explain how she knew. 

Mrs. Stuart, the mother of appellant, took the stand and 
detailed the conditions under which she and appellant had 
lived. The court then asked Mrs. Stuart ‘‘Is it true Mrs. 
McLean gave you a SI.000”, to which Mrs. Stuart replied 
“I hate to say anything about Mrs. McLean, but every one 
knows what is the matter with her". The court then asked 
“But did she aid you financially", to which Mrs. Stuart re¬ 
plied “Mrs. McLean was good to me. but she has gone wool¬ 
gathering.” The attorney for Doctor Stuart thereupon asked 
Mrs. Stuart if she had not been represented by certain named 
attorneys, to which she replied “That is another story, I have 
had rare experiences with those lawyers." Thereupon the 
court asked Mrs. Stuart “Is is true that you made the state¬ 
ment to an officer of this court that you would kill your child 
rather then permit her to see her father". Instead of answer¬ 
ing this question. Mrs. Stuart gave a recital of her marital 
difficulties. The court repeated the question the second and 
the third time, warning Mrs. Stuart that if she failed to 
answer she would be in contempt of court. Finally Mrs. 
Stuart responded “I do not deny having made such a state¬ 
ment". 

This, and the other testimony set forth in the bill of ex¬ 
ceptions, we submit, are amply sufficient to justify the court 
below in reaching the conclusion that Mrs. Stuart is mentally 
incompetent to provide adequate parental care for appellant 
and that the interests of the appellant demand that she be 
removed from the custody of her mother. It must be re- 
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membered that the court below had the benefit of observing 
Mrs. Stuart’s attitude and demeanor upon the witness stand, 
a privilege which is denied this court. 

CONCLUSION 

For the reasons before stated it is respectfully submitted that 
the order of the court below was right and should be affirmed. 


Elwood H. Seal, 

Corporation Counsel , D. C.. 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
John O’Dea. 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee. 




